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Background and pleadings  

1. On 14 December 2022, Serkan Aydin (“the Applicant”) applied to register the 

trade mark shown on the cover page of this decision in the UK. The application 

was accepted and published in the Trade Marks Journal on 03 March 2023 in 

respect of the following services: 

Class 43: Restaurant services incorporating licensed bar facilities; 

Restaurant and bar services; Restaurant services. 

 

2. On 02 June 2023, Ibrahim Uzun (“the Opponent”) opposed the application 

under Section 5(2)(b) of the Trade Marks Act 1994 (“the Act”). The opposition 

is directed against all of the services in the application. The Opponent relies 

upon the following trade mark:  

 

 

 

 

 

UK Registration no. UK00003080285 

Filing date: 05 November 2014 

Date of registration: 10 April 2015 

Relying upon the following services: 

 

Class 43: Services for providing food and drink; restaurant, bar and catering 

services and restaurant take away food services.  

 

3. The Opponent submits that the marks are very similar and that the services are 

identical, or at least highly similar, resulting in a likelihood of confusion. 

 

4. By virtue of its earlier filing date, the above registration constitutes an earlier 

mark within the meaning of section 6 of the Act. However, as it had not been 



registered for five years or more at the filing date of the application, it is not 

subject to the use requirements specified within section 6A of the Act. 

 

5. The Applicant filed a counterstatement within which it denied the claims made 

and put the Opponent to proof of use in respect of its earlier mark. It did, 

however, admit that its mark and the Opponent’s mark are similar to a low 

degree.   

 

6. Both parties filed evidence and the Opponent filed evidence in reply. Further, 

the Opponent requested a hearing. This decision is taken following a careful 

consideration of the papers as well as the submissions made at the hearing.  

 

7. The Applicant is represented by BY Law Limited; the Opponent is represented 

by Joelson LLP. 

 

8. The provisions of the Act relied upon in these proceedings are assimilated law, 

as they are derived from EU law.  Although the UK has left the EU, section 

6(3)(a) of the European Union (Withdrawal) Act 2018 (as amended by Schedule 

2 of the Retained EU Law (Revocation and Reform) Act 2023) requires tribunals 

applying assimilated law to follow assimilated EU case law.  That is why this 

decision refers to decisions of the EU courts which predate the UK’s withdrawal 

from the EU. 

 

EVIDENCE 

 

9. The Opponent filed two witness statements of Ibrahim Uzun, the owner of the 

earlier mark, signed and dated 25 April 2024 and 09 September 2024, 

respectively. The first witness statement is accompanied by the Opponent’s 

evidence in chief, consisting of 15 exhibits (IU1 – IU15). The second witness 

statement is accompanied by the Opponent’s evidence in reply, consisting of 5 

exhibits (IU16 – IU20). A number of the Opponent’s exhibits are provided in 

Turkish. To this point, the Opponent has submitted witness statements of 

Jonathan Sugden, and Lucy Robinson, both working on behalf of City Legal 



Translations International Limited, accompanied by English Translations of the 

respective exhibits. The purpose of the Opponent’s evidence in chief (Exhibits 

IU1 – IU15) is to demonstrate that its mark has been put to genuine use for the 

services on which it relies. The Opponent’s additional evidence (IU16 - IU20) is 

in response to the Applicant’s evidence.  

 

10. The Applicant filed a witness statement of Ergin Balli, the Applicant’s solicitor, 

accompanied by 11 exhibits (EB1 – EB11).  

 

11. Whilst I do not propose to summarise all of the evidence, I confirm that I have 

considered the entirety of the material filed and will refer to it only insofar as is 

necessary for the purposes of this decision. 

 

THE HEARING 

 

12. The hearing took place before me on 24 July 2025. In attendance on behalf of 

the Opponent was Mr Joshua Marshall, of 8 New Square, instructed by Joelson 

LLP. In attendance on behalf of the Applicant was Mr Henry Edwards, also of 

8 New Square, instructed by BY Law Limited.  

 

13.  I do not propose to summarise all of the submissions made by the parties at the 

hearing at this juncture, however I confirm that I have taken them fully into 

consideration and will refer to them below where I deem necessary to do so.  

 

DECISION  

 

PROOF OF USE 

 

14. The Applicant has requested proof of use in these proceedings in respect of the 

Opponent’s earlier mark. I will begin by assessing whether and to what extent 

the evidence supports the Opponent’s statement that it has made genuine use 

of the mark in relation to the services relied upon. The relevant period for this 

purpose is the five-year period ending with the date of the application in issue, 

namely 15 December 2017 to 14 December 2022. 



 

15. The relevant statutory provisions are set out in Section 6A of the Act, which 
states: 

 

 
 “(1) This section applies where - 

 

(a) an application for registration of a trade mark has been 

published,  

 

(b) there is an earlier trade mark of a kind falling within section 

6(1)(a), (aa) or (ba) in relation to which the conditions set out in 

section 5(1), (2) or (3) obtain, and 

 

 

(c) the registration procedure for the earlier trade mark was 

completed before the start of the relevant period. 

 
(1A) In this section “the relevant period” means the period of 5 years 

ending with the date of the application for registration mentioned in 

subsection (1)(a) or (where applicable) the date of the priority claimed 

for that application. 

 
(2) In opposition proceedings, the registrar shall not refuse to register 

the trade mark by reason of the earlier trade mark unless the use 

conditions are met. 

 
(3) The use conditions are met if - 

 

 

(a) within the relevant period the earlier trade mark has been put 

to genuine use in the United Kingdom by the proprietor or 

with his consent in relation to the goods or services for which 

it is registered, or 

 
(b) the earlier trade mark has not been so used, but there are 

proper reasons for non- use. 

 

 
(4) For these purposes - 



 

(a) use of a trade mark includes use in a form (the “variant form”) 

differing in elements which do not alter the distinctive character of 

the mark in the form in which it was registered (regardless of 

whether or not the trade mark in the variant form is also registered 

in the name of the proprietor), and 

 

(b) use in the United Kingdom includes affixing the trade mark to 

goods or to the packaging of goods in the United Kingdom solely 

for export purposes. 

 

(5)- (5A) [Repealed]  

 

(6) Where an earlier trade mark satisfies the use conditions in 

respect of some only of the goods or services for which it is 

registered, it shall be treated for the purposes of this section as if 

it were registered only in respect of those goods or services.” 

 
16. Section 100 is also relevant, which reads: 
 

“If in any civil proceedings under this Act a question arises as to the 

use to which a registered trade mark has been put, it is for the 

proprietor to show what use has been made of it.” 

 

17. Consequently, the onus is upon the Opponent to prove that genuine use of the 

earlier mark was made within the relevant territory in the relevant period, and 

in respect of the relevant services as registered. 

 

18. In easyGroup Ltd v Nuclei Ltd & Ors [2023] EWCA Civ 1247, Arnold LJ 

summarised the law relating to genuine use as follows: 

“105. The principles applicable to determining whether there has been 

genuine use of a trade mark have been considered by the CJEU in a 

considerable number of cases, the principal decisions being Case C-40/01 

Ansul BV v Ajax Brandbeveiliging BV [2003] ECR I-2439, Case C-259/02 

La Mer Technology Inc v Laboratories Goemar SA [2004] ECR I-1159, Case 



C-416/04 P Sunrider Corp v Office for Harmonisation in the Internal Market 

(Trade Marks and Designs) [2006] ECR I-4237, Case C-442/07 Verein 

Radetsky-Order v Bundervsvereinigung Kamaradschaft 'Feldmarschall 

Radetsky’[2008] ECR I-9223, Case C-495/07 Silberquelle GmbH v Maselli-

Strickmode GmbH [2009] ECR I-2759, Case C-149/11 Leno Merken BV v 

Hagelkruis Beheer BV [EU:C:2012:816], Case C-609/11 Centrotherm 

Systemtechnik GmbH v Centrotherm Clean Solutions GmbH & Co KG 

[EU:C:2013:592], Case C-141/13 P Reber Holding & Co KG v Office for 

Harmonisation in the Internal Market (Trade Marks and Designs) 

[EU:C:2014:2089], Case C-689/15 W.F. Gözze Frottierweberei GmbH v 

Verein Bremer Baumwollbörse [EU:C:2017:434] and Joined Cases C–

720/18 and C–721/18 Ferrari SpA v DU [EU:C:2020:854]. 

 

106. Ignoring issues which do not arise in the present case, such as use in 

relation to spare parts or second-hand goods and use in relation to a sub-

category of goods or services, the principles may be summarised as follows: 

(1) Genuine use means actual use of the trade mark by the proprietor or by 

a third party with authority to use the mark: Ansul at [35] and [37]. 

 

(2) The use must be more than merely token, that is to say, serving solely 

to preserve the rights conferred by the registration of the mark: Ansul at[36]; 

Sunrider at [70]; Verein at [13]; Centrotherm at [71]; Leno at [29]; Ferrari at 

[32]. 

 

(3) The use must be consistent with the essential function of a trade mark, 

which is to guarantee the identity of the origin of the goods or services to 

the consumer or end user by enabling him to distinguish the goods or 

services from others which have another origin: Ansul at [36]; Sunrider at 

[70]; Verein at [13]; Silberquelle at [17]; Centrotherm at [71]; Leno at [29]; 

Gözze at [37], [40]; Ferrari at [32]. 

 

(4) Use of the mark must relate to goods or services which are already 

marketed or which are about to be marketed and for which preparations to 

secure customers are under way, particularly in the form of advertising 



campaigns: Ansul at [37]. Internal use by the proprietor does not suffice: 

Ansul at [37]; Verein at [14]. Nor does the distribution of promotional items 

as a reward for the purchase of other goods and to encourage the sale of 

the latter: Silberquelle at [20]-[21]. But use by a non-profit making 

association can constitute genuine use: Verein at [16]-[23]. 

 

(5) The use must be by way of real commercial exploitation of the mark on 

the market for the relevant goods or services, that is to say, use in 

accordance with the commercial raison d'être of the mark, which is to create 

or preserve an outlet for the goods or services that bear the mark: Ansul at 

[37]-[38]; Verein at [14]; Silberquelle at [18]; Centrotherm at [71]. 

 

(6) All the relevant facts and circumstances must be taken into account in 

determining whether there is real commercial exploitation of the mark, 

including: (a) whether such use is viewed as warranted in the economic 

sector concerned to maintain or create a share in the market for the goods 

and services in question; (b) the nature of the goods or services; (c) the 

characteristics of the market concerned; (d) the scale and frequency of use 

of the mark; (e) whether the mark is used for the purpose of marketing all 

the goods and services covered by the mark or just some of them; (f) the 

evidence that the proprietor is able to provide; and (g) the territorial extent 

of the use: Ansul at [38] and [39]; La Mer at [22]-[23]; Sunrider at [70]-[71], 

[76]; Centrotherm at [72]-[76]; Reber at [29], [32]-[34]; Leno at [29]-[30], [56]; 

Ferrari at [33]. 

 

(7) Use of the mark need not always be quantitatively significant for it to be 

deemed genuine. Even minimal use may qualify as genuine use if it is 

deemed to be justified in the economic sector concerned for the purpose of 

creating or preserving market share for the relevant goods or services. For 

example, use of the mark by a single client which imports the relevant goods 

can be sufficient to demonstrate that such use is genuine, if it appears that 

the import operation has a genuine commercial justification for the 

proprietor. Thus, there is no de minimis rule: Ansul at [39]; La Mer at [21], 

[24] and [25]; Sunrider at [72]; Leno at [55]. 



 

(8) It is not the case that every proven commercial use of the mark may 

automatically be deemed to constitute genuine use: Reber at [32].” 

19. Whether the use shown is sufficient for this purpose will depend on whether 

there has been real commercial exploitation of the mark, in the course of trade, 

sufficient to create or maintain a market for the services at issue in the relevant 

territory during the relevant five-year period. In making the assessment, I am 

required to consider all relevant factors, including: 

 

i) The scale and frequency of the use shown.  

ii) The nature of the use shown. 

iii) The services for which use has been shown. 

iv) The nature of those services and the market(s) for them. 

v) The geographical extent of the use shown. 

 

20.  As indicated in the case law cited above, use does not always need to be 

quantitatively significant to be genuine. The assessment must take into account 

a number of factors in order to ascertain whether there has been real 

commercial exploitation of the mark which can be regarded as “warranted in 

the economic sector concerned to maintain or create a share in the market for 

the services protected by the mark”. 

 

Form of the mark  

 

21. Before I move on to assess if the Opponent has shown genuine use, I must first 

consider if I find the use of the mark as shown in the evidence to be use of the 

mark as registered. As outlined in Lactalis McLelland Limited v Arla Foods 

AMBA, Case BL O/265/22, the use of the mark in a different form may also 

constitute use of the mark as registered. 

 

22. The Opponent in its skeleton argument provided the following table of variant 

forms of the mark shown in the evidence: 



 

 

 

 

 

 

 

 

 
 
 
 
 
23. I also note that the evidence shows the following variants:  
 
 
 
 
 
 
 
 
 
 
24. At the hearing, the Opponent submitted that each of the variants is a 

permissible variant. It stated that the distinctive element of the mark is the word 

EFES and that the stylisation is to be regarded as less distinctive than the word 

itself. Additionally, that the word ‘Restaurant’ in the Opponent’s mark is purely 

descriptive in relation to the class 43 services, as is the addition of the word 

‘Turkish’ in a number of the variants. Mr Marshall referred to Lactalis stating 

that the addition of ‘Turkish’, as well as the removal of the word ‘Restaurant’ 

does not alter the distinctive character of the marks.  

 
25. Mr Edwards, for the Applicant, made no specific submissions regarding variant 

use at the hearing, however, in his skeleton argument it states that “many of 

the restaurants appear to make use of variant signs which do not reproduce 

what is distinctive about the Earlier Trade Mark. Principally this is an issue with 

the EFES PREMIUM restaurant in Wimbledon.”  



26. Having considered the evidence, I find that the versions shown above represent 

acceptable variants of the registered mark for the purpose of establishing 

genuine use. The differing use of typeface and colour does not change the 

overall distinctive character of the mark, nor does the addition/subtraction of 

descriptive words such as ‘Restaurant’, ‘Turkish’ and ‘Express’, so the above 

examples of use are plainly acceptable. 

27.  Further, the evidence also shows use of the words ‘EFES RESTAURANT’ in 

standard font. In my view, the dominant and distinctive element of the registered 

mark is the word ‘EFES’, with the stylisation making only a small contribution, 

and the descriptive words not altering the distinctive character. Again, 

considering the case law above, I find that the distinctive character of the 

registered mark has not been altered and so this is also an acceptable variant.  

Assessment of the evidence of use 

28.  The Opponent claims to have used its earlier mark in relation to the following 

services: 

Class 43: Services for providing food and drink; restaurant, bar and 

catering services and restaurant take away food services. 

 
 
29. I note the following from the Opponent’s evidence: 

 

  Exhibit IU1 –  Contains a reproduction of the Opponent’s mark.  

 

Exhibit IU2 –  Shows a number of historic articles and reviews of 

the first EFES restaurant which opened in 1974. 

These articles are undated. 

 

Exhibit IU3 –  Copy of a ‘Time Out’ article about the restaurant. 

The article is dated 21 October 2015 (outside the 

relevant period). 

 



Exhibit IU4 –  Contains a feature on Ibrahim Uzun (the Opponent) 

and the EFES restaurant in a Turkish magazine 

Elele which is published and circulated to a 

readership in London. The article is in Turkish, but 

a translation has been provided. The article is dated 

October 2016 (outside the relevant period), and no 

readership figures have been provided. 

 

Exhibit IU5 –  Contains news articles documenting that the 

restaurant was awarded Best Turkish Restaurant in 

the UK as part of the Asian Curry Awards 2016. The 

article is dated 24 October 2016 (outside the 

relevant period). 

 

Exhibit IU6 –  Contains and article from haberlondon.com 

reporting on the opening of a new EFES restaurant 

in 2017.  The article is undated.  

 

Exhibit IU7 –  Contains an article from a website called 

eurovizyon.co.uk, published 14 December 2019, 

with the headline “Efes Restaurant, Rising Brand in 

London”. The article goes on to state “Efes 

Restaurants, which has been unrivalled in 

appetizers and meat products of Turkish cuisine 

with two separate branches in the capital city of 

London for many years, has renewed itself in recent 

years and has taken its place among the most 

sought-after venues of multicultural London with its 

new branches in different regions.” 

 

The article also documents the restaurants’ journey 

which started in the 1970s and states “Efes 

Restaurant has always stood out in this process as 



one of the oldest and most well-established 

restaurant chains in England.” 

 

Also contains an Article from Eurobusinesslife.com 

– dated 13 December 2019, with the headline 

‘Turkey’s longest Brand in London, Efes 

Restaurant.’  

 

Exhibit IU8 -  Contains an article from Flashhaberlondra.com 

which documents the restaurants’ efforts to support 

healthcare workers at The Royal London Hospital 

during the Covid pandemic. The article is dated 20 

May 2020 and states that the restaurant group has 

6 different venues (as of 2020) in Fulham, Canning 

Town, Maple Street, Stepney Green, Barking and 

Dartford districts. 

 

Exhibit IU9 -  Contains screenshots of Instagram posts from an 

EFES restaurant in Fulham that opened in 2021. 

The posts are dated between 15 February 2022 and 

26 February 2024. The images show EFES in use 

on plates, uniforms, glassware and signage. 

 

Exhibit IU10 –  Contains a photo of Ibrahim Uzun and Sadiq Khan, 

the Mayor of London, in December 2022 taken at a 

hospitality event.  

 

Exhibit IU11 –  Contains photos of the outside of an Efes restaurant 

that opened in 2023 in Whitechapel. The exhibit 

also includes screenshots of Instagram posts 

showing the outside of the restaurant. The posts are 

dated between 28 October 2023 - 1 March 2024.  

 



Exhibit IU12 –  Contains a News report from 

Eastlondonadvertiser.co.uk that shows that EFES 

restaurant was recognised as the Best Turkish 

restaurant in the UK in 2023 at the Euro Asia Curry 

Awards. The article is dated 29 December 2023. 

 

Exhibit IU13 –  Contains images taken from the Opponent’s 

websites efesresaurants.co.uk, 

efeswhitechapel.co.uk, and efesfulham.co.uk. The 

Witness Statement explains that the websites have 

been live for many years since 2011/2012. 

 

Exhibit IU14 –  Contains screenshots of reviews of the EFES 

restaurants from TripAdvisor and Yelp. The reviews 

range from 16 May 2015 - 3 September 2022, with 

the majority falling within the relevant period.  

 

Exhibit IU15 –  Contains a screenshot of a Youtube video uploaded 

17 July 2021 that reviews the restaurant. The 

description of the video states “To be honest I have 

not eaten in a better Turkish restaurant that Efes”. 

As of the time of the screenshot the video had 

amassed 23,000 views. 

 

30. At the hearing the main point focused on by both parties in relation to proof of 

use was the use made by other parties with the consent of the Opponent and 

whether this use, with consent, was sufficient to show genuine use. 

 

31. The Applicant submitted that where the trade mark use is by a third party, not 

only do they need the consent or authority of the proprietor, but that the 

proprietor must also maintain control over those services. The Applicant 

referred to Gözze 1 where it states at paragraph 51 that genuine use can be 

 
1 C-689/15 W.F. Gözze Frottierweberei GmbH v Verein Bremer Baumwollbörse 



established if the mark “guarantees, additionally and simultaneously, to 

consumers that those goods come from a single undertaking under the control 

of which the goods are manufactured and which is responsible for their quality.” 

However, it submitted that in this case the Opponent’s evidence shows use by 

a number of independent, third-party companies who are running restaurants, 

and that in the majority of cases it is not possible to link Mr Uzun to any of these 

companies. Therefore, the Applicant asserts that there is no such control over 

the provision of the services. Furthermore, the Applicant states that the 

Opponent is not using the mark to signify a single trade origin to guarantee that 

his goods come from a single business, he is using it in the same way as the 

cotton association (in Gözze) to signify membership of a loose agglomeration 

of independent businesses, which is therefore not genuine use. Finally, the 

Applicant submitted that the key question is one of control and that consent 

alone is not enough demonstrate genuine use.  

32. The Opponent disagreed with the Applicant’s submissions and referred to 

paragraph 105 of the easyGroup case (as above) which sets out the key points 

for consideration and also refers to the Gözze case. It stated that the Gözze case 

concerned a certification type mark, the purpose of which is completely different 

to the essential function of a TM in that it was a mark that indicates a quality or a 

characteristic of the good itself. The Opponent stated that its mark is an ordinary 

trade mark for restaurant/bar services, which does not communicate anything 

about the quality of those services but instead denotes origin. He stated that in 

terms of establishing genuine use for a standard trade mark then it simply 

requires the third party who has the authority or consent of the proprietor to use 

it in a trade mark way i.e., to use it to denote origin. The Opponent stated that 

there is no requirement for the proprietor to maintain some sort of control over 

the goods or services for which the third party is using it. The Opponent submitted 

that a number of the restaurants identified by the Applicant are using the “EFES” 

name with its consent. The second witness statement of Ibrahim Uzun states that 

the Efes Canning Town, Efes Maple Street, HRHH Efes Stepney Green and 

Dartford, and Efes Premium restaurants are all operated with the Opponent’s 

consent, either through verbal permission, partnership agreements, or franchise 

agreements.  



33. Having considered the documentary evidence presented by the Opponent, it is 

my view that there is a relationship between the Opponent and a number of the 

restaurants using the “EFES” name. Mr Uzun has confirmed that these 

restaurants are all using the sign with his consent, and/or, has been licensed by 

him. Therefore, the issue for me to consider is whether this use by these third 

parties with the consent of the Opponent is sufficient, on its own, to contribute to 

establishing whether the mark has been genuinely used within the relevant 

period. In Einstein Trade Mark, [2007] RPC 23, Mr Geoffrey Hobbs Q.C. the 

Appointed Person found that use with the consent of the proprietor did not require 

the proprietor to have effective control of the use in question. He stated that: 

“24. It is clear from [38] of the judgment in Case C-9/93 IHT International 

that the proprietor will be taken to have approved the quality of the 

relevant goods by allowing the person with whom he is “economically 

linked” to sell them under his trade mark. There is no requirement for 

participation (still less any particular degree of participation) in any 

process of quality control. It should, in my view, follow that the proprietor 

of a trade mark can claim protection defined by reference to use and 

also defeat an application for revocation on the ground of non-use by 

relying upon the fact that goods have been sold under his trade mark by 

a person (such as a licensee) with whom he is “economically linked” and 

can do so without showing that he has exercised control over the quality 

of the goods in question. 

 

And: 

 

28.The legislative history of the Community rules relating to authorised 

use also supports the view that it is not quality control, but authorisation 

sufficient to ensure non-infringement which determines whether the use 

in question counts as use by the proprietor of the relevant trade mark. 

The evolution of the provisions now found in Arts 7(1) and 10(3) of the 

Directive and Arts 13(1) and 15(3) of the CTMR took place in stages, as 

summarised in Annex A to this decision. It was evidently accepted by the 

Community legislature that authorisation (consent) rather than quality 



control should result in the permitted use of a trade mark being attributed 

to the proprietor.  

 

34. Taking this into consideration it is clear that consent alone is sufficient in 

contributing to establishing whether a mark has been put to genuine use. As a 

result, I will now go on to consider whether the Opponent’s evidence, as 

summarised above, demonstrates that it has made proper use of the subject 

mark.   

 

Conclusions from the evidence on genuine use 
 

35. An assessment of genuine use is a global assessment, which includes looking 

at the evidential picture as a whole, not whether each individual piece of 

evidence shows use by itself.2 

 

36. The case law summarised in the passage from easyGroup quoted above 

makes it clear that real commercial exploitation of the trade mark must be 

shown. Even in a case where the use is not sham, i.e., it is not use engineered 

solely to preserve the trade mark registration, the use must be more than trivial 

if it is to be considered genuine. An example of this can be seen in Memory 

Opticians Ltd’s Application, BL O/528/15, where the Appointed Person, 

Professor Ruth Annand, upheld the decision to revoke the protection of the 

mark STRADA on the grounds that it had not been put to genuine use within 

the requisite 5-year period. There had in fact been sales of goods bearing the 

mark, but these were very low in volume (circa 40 pairs of spectacles per year) 

and all the sales were local, from 3 branches of an optician. There was no 

advertising of the goods under the mark, and the evidence indicated that they 

were only displayed in-store on occasion. The mark was said to have been 

applied to the goods via a sticker applied to the arms of a dummy lens. This 

level of use was held to be insufficient to create or maintain a market under the 

mark. Consequently, it was not genuine use. 

 

 
2 New Yorker SHK Jeans GmbH & Co KG v OHIM, T-415/09 



37. In considering the evidence as a whole it appears to be lacking in respect of a 

number of areas such as the advertising figures, as well as no information as 

to market share held by the Opponent. Additionally, as noted above, a number 

of the exhibits show use outside of the relevant period or are undated and are 

therefore not helpful in supporting the Opponent’s case to show genuine use. 

However, the exhibits dated after the relevant period do cast light back onto the 

situation during the relevant period and I will therefore give them due 

consideration. Further, it is not necessarily fatal that there is limited evidence 

of advertising, if other material filed by the Opponent is sufficient to show that 

there has been a real attempt to exploit the mark in the sector.  

 

38. The evidence contains press articles 3, dated within the relevant period, that 

describe “EFES” as having “… always stood out in this process as one of the 

oldest and most well-established restaurant chains in England. Efes 

Restaurants, which has been unrivalled in appetizers and meat products of 

Turkish cuisine with two separate branches in the capital city of London for 

many years, has renewed itself in recent years and has taken its place among 

the most sought-after venues of multicultural London with its new branches in 

different regions.” Additionally, it is described as “Turkey’s Longest Brand in 

London”. The article also states that Efes has “… masses of [Efes] regulars, 

including diplomats, artists, journalists, famous TV presenters, British and 

politicians from other countries …”. There is further press coverage of the 

“EFES” restaurants at exhibit IU8, which documents its efforts to support 

healthcare workers at the Royal London Hospital during the Covid 19 

pandemic, where it provided hot meals to one of the largest hospitals in London 

from its premises near the hospital. The article also states “Efes Restaurant, 

which has been serving in London since 1974, serves in 6 different venues with 

similar concepts in Fulham, Canning Town, Maple Street, Stepney Green, 

Barking and Dartford districts.” 

 

39. The documentary evidence also demonstrates the Opponent’s continued 

efforts to expand its business with the opening of new restaurants both during 

 
3 Exhibit IU7 



the relevant period, as well as after it. It states that it opened a new “EFES” 

Restaurant in Fulham in 2021. This is supported by exhibit IU9 which shows 

screenshots of Instagram posts showing images of the mark (or an acceptable 

variant) being used on the signage displayed on the outside of the restaurant, 

as well as on the uniforms worn by the staff, and on the glassware and plates 

used in the restaurant. In addition, another “EFES” Restaurant was opened in 

2023, directly opposite the “EFES” Whitechapel branch. Whilst this was after 

the relevant period, it demonstrates the Opponent’s continued efforts to grow 

its business operations. The evidence also presents a selection of positive 

‘Tripadvisor’ and ‘Yelp’ reviews from customers at exhibit IU14. The reviews, 

for the most part, fall within the relevant period and demonstrate use of the 

mark (or an acceptable variant).  

 

40. Finally, the first witness statement of Ibrahim Uzun includes a table showing 

the Opponent’s turnover from 31 March 2016 to 31 March 2022. In the witness 

statement Mr Uzun estimates that around 50-60% of this turnover was 

generated through use of the trade mark, which has always been the trading 

name of the various restaurants operated throughout London. 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 



41. At the hearing the Applicant, whilst acknowledging that the figures were quite 

large, criticised them for being “completely opaque”.  It stated that the Opponent 

has taken the total amounts earned from all of its businesses and then taken 

50-60% of that figure to say that it is attributable to the “EFES” restaurants. The 

Applicant contends that these figures are unreliable and do not show how the 

income was generated, for example, was it through companies paying the 

Opponent a token amount to use the mark? Or was it through restaurants 

directly controlled by the Opponent?  

 

42. The Opponent responded by accepting that the figures were not as granular as 

they could be but stated that it is for the Registry to decide what weight to give 

them and it would be wrong to disregard them completely. 

 

43. I agree that the Opponent’s turnover figures, as presented, could have been 

set out more clearly. However, I do not consider it appropriate to disregard them 

entirely. In its signed witness statement, the Opponent confirms that 

approximately 50–60% of the turnover was generated through use of the trade 

mark, which has consistently been used as the trading name of the restaurants 

it operates. In the absence of any evidence calling these assertions into 

question, I have no reason to reject them. I will therefore take them into account 

and afford them appropriate weight in my assessment. 

 

44. Having considered the turnover figures provided, I find that they are 

considerable, even when applying the Opponent’s estimate that only 50% of 

the total turnover is attributable to use of the trade mark. The figures show a 

generally upward trend, with a reduction between 2020 and 2021, before 

recovering in 2022. This pattern of growth demonstrates the Opponent’s 

continued commercial activity and reflects its ongoing efforts not only to 

maintain its business but also to expand it.  

 

45. Whilst the evidence may be lacking in certain areas, it is my view that when all 

of the material is considered as a whole, it shows that the Opponent has made 

a genuine attempt to exploit its mark in the sector. The press coverage, awards, 

and reviews, from within the relevant period demonstrate continual and 



consistent use of the mark as a prominent feature of the Opponent’s business. 

Therefore, on balance, I am content that genuine use has been shown in 

respect of all of the relevant services. 

 

Section 5(2)(b): legislation and case law 

 

46.  The opposition is based upon section 5(2)(b) of the Act which reads as follows: 

 

“5(2) A trade mark shall not be registered if because – 

 

[…] 

 

(b) it is similar to an earlier trade mark and is to be registered for 

goods or services identical with or similar to those for which the 

earlier trade mark is protected,  

 

there exists a likelihood of confusion on the part of the public, which 

includes the likelihood of association with the earlier trade mark” 

 

47.   Section 5A of the Act states as follows: 

 

“Where grounds for refusal of an application for registration of a trade 

mark exist in respect of only some of the goods or services in respect of 

which the trade mark is applied for, the application is to be refused in 

relation to those goods and services only.” 

 

48. The following standard summary of the principles applicable to the assessment 

of the likelihood of confusion was approved by the Supreme Court in Iconix 

Luxembourg Holdings SARL v Dream Pairs Europe Inc & Anor, [2025] UKSC 

25: 

(a) the likelihood of confusion must be appreciated globally, taking 

account of all relevant factors; 



(b) the matter must be judged through the eyes of the average consumer 

of the goods or services in question, who is deemed to be reasonably 

well informed and reasonably circumspect and observant, but who rarely 

has the chance to make direct comparisons between marks and must 

instead rely upon the imperfect picture of them he has kept in his mind, 

and whose attention varies according to the category of goods or 

services in question; 

(c) the average consumer normally perceives a mark as a whole and 

does not proceed to analyse its various details; 

(d) the visual, aural and conceptual similarities of the marks must 

normally be assessed by reference to the overall impressions created by 

the marks bearing in mind their distinctive and dominant components, 

but it is only when all other components of a complex mark are negligible 

that it is permissible to make the comparison solely on the basis of the 

dominant elements; 

(e) nevertheless, the overall impression conveyed to the public by a 

composite trade mark may, in certain circumstances, be dominated by 

one or more of its components; 

(f) and beyond the usual case, where the overall impression created by 

a mark depends heavily on the dominant features of the mark, it is quite 

possible that in a particular case an element corresponding to an earlier 

trade mark may retain an independent distinctive role in a composite 

mark, without necessarily constituting a dominant element of that mark; 

(g) a lesser degree of similarity between the goods or services may be 

offset by a greater degree of similarity between the marks, and vice 

versa; 

(h) there is a greater likelihood of confusion where the earlier mark has 

a highly distinctive character, either per se or because of the use that 

has been made of it; 



(i) mere association, in the strict sense that the later mark brings the 

earlier mark to mind, is not sufficient; 

(j) the reputation of a mark does not give grounds for presuming a 

likelihood of confusion simply because of a likelihood of association in 

the strict sense; and 

(k) if the association between the marks creates a risk that the public 

might believe that the respective goods or services come from the same 

or economically linked undertakings, there is a likelihood of confusion. 

Comparison of services 

 

49. The services to be compared are:  

 

Opponent’s Services Applicant’s Services 

 

Class 43:  Services for providing food 

and drink; restaurant, bar and 

catering services and restaurant take 

away food services. 

 

Class 43: Restaurant services 

incorporating licensed bar facilities; 

Restaurant and bar services; 

Restaurant services. 

 

50. The Opponent submits that the respective services are identical. The Applicant, 

at paragraph 41 of its skeleton argument, accepts this position and therefore 

the services are to be considered identical. 

 

The average consumer and the nature of the purchasing act  

 

51. The average consumer is deemed to be reasonably well informed and 

reasonably observant and circumspect. For the purpose of assessing the 

likelihood of confusion, it must be borne in mind that the average consumer's 

level of attention is likely to vary according to the category of goods or services 

in question (see Lloyd Schuhfabrik Meyer, Case C-342/97). 



52. In Iconix Luxembourg Holdings SARL v Dream Pairs Europe Inc & Anor, [2025] 

UKSC 25, the Supreme Court approved the comments of Arnold LJ in Lidl Great 

Britain Ltd & Anor v Tesco Stores Ltd & Anor (Rev1) [2024] EWCA Civ 262, 

where he pointed out that: 

(a) Consumers who are ill-informed or careless, or consumers with 

specialised knowledge or who are excessively careful are excluded from 

consideration; 

(b) The average consumer provides a standard which enables the courts 

to strike a balance between the competing interests involved, such as 

trade mark owners, their competitors and consumers; 

(c) The average consumer is neither a single hypothetical person nor a 

mathematical average; assessment from the perspective of the average 

consumer does not involve a statistical test. There is no single meaning 

rule and if, having regard to the perceptions and expectations of the 

average consumer, the court considers that a significant proportion of 

the relevant public is likely to be confused, a finding of infringement may 

properly be made; 

(d) Assessment from the perspective of the average consumer is 

intended to facilitate adjudication of trade mark disputes by providing an 

objective criterion, by promoting consistency of assessment and by and 

enabling courts and tribunals to determine such issues so far as possible 

without the need for evidence; 

(e) The average consumer’s level of attention varies according to the 

category of goods or services in question; and 

(f) the average consumer rarely has the opportunity to make direct 

comparisons between trade marks (or between trade marks and signs) 

and must instead rely upon the imperfect picture of the trade mark they 

have kept in their mind. 



53. The Opponent submitted at the hearing that the services will be purchased by 

both members of the general public as well as professionals. It states that 

services will vary in price and quality, for example ranging from a Michelin 

starred restaurant, to small take away shop. Nevertheless, the Opponent 

submits that average consumer will be a reasonably observant and circumspect 

individual who will pay a moderate degree of attention. Furthermore, the 

Opponent argues that the purchasing of the services is most likely to be carried 

out visually, whether in person or via the internet through placing orders online 

or browsing for an appropriate venue to dine in. In addition to this, the Opponent 

states that there will be an element of aural perception by the average 

consumer through word-of-mouth recommendations made by friends, family 

and/or colleagues who have previously purchased the relevant services. 

Finally, the Opponent submits that whilst the services may range significantly 

in price, this does not necessarily equate to higher level of attention being paid. 

54. The Applicant broadly agreed with the Opponent’s submissions. It submitted, 

however, that the price of the services may influence the level of attention paid 

by consumers, with higher-priced restaurant services likely to attract a greater 

degree of consideration. Accordingly, while the Applicant accepted that the 

average consumer is likely to pay at least a moderate degree of attention, it 

argued that, in some circumstances, a moderate to high degree of attention 

may be exercised. 

55. In my view the average consumer is likely to be the general public at large who 

will purchase the services on a fairly frequent basis. The services may be 

selected directly from the hospitality establishments or online via the 

establishment’s website. Online, the average consumer selects the services 

after viewing information and imagery on a website. In hospitality settings, the 

services are likely to also be selected visually through inspection of the signage 

at the establishment’s premises, or in promotional materials. Additionally, there 

is likely to be an aural element to the purchase of the services through word-of-

mouth recommendations. In light of all the above, I find that the purchasing 

process will be primarily visual in nature, though I do not discount an aural 

component playing a role.  



 

56. Further, I find that the price of the services is likely to vary considerably. There 

will be times where the consumer needs to find something to eat or drink very 

quickly. On other occasions, they will make a more considered choice, taking 

account of the range of options on the menu, the ingredients used, the 

cleanliness of the restaurant, reviews, and whether the service caters for any 

dietary requirements that the consumer has. On balance, I find that the level of 

attention paid when purchasing these services will be medium. 

 

Comparison of trade marks  

 

 57. It is clear from Sabel BV v. Puma AG (particularly paragraph 23) that the 

average consumer normally perceives a trade mark as a whole and does not 

proceed to analyse its various details. The same case also explains that the 

visual, aural and conceptual similarities of the trade marks must be assessed 

by reference to the overall impressions created by the trade marks, bearing in 

mind their distinctive and dominant components. The CJEU stated at paragraph 

34 of its judgement in Case C-591/12P, Bimbo SA v OHIM, that: 

 

“.....it is necessary to ascertain, in each individual case, the overall 

impression made on the target public by the sign for which registration 

is sought, by means of, inter alia, an analysis of the components of a 

sign and of their relative weight in the perception of the target public, and 

then, in the light of that overall impression and all factors relevant to the 

circumstances of the case, to assess the likelihood of confusion”.  

 

58. It would be wrong, therefore, to artificially dissect the trade marks, although it 

is necessary to take into account the distinctive and dominant components of 

the trade marks and to give due weight to any other features which are not 

negligible and therefore contribute to the overall impressions created by the 

trade marks.  

 

59. The trade marks to be compared are as follows:  

 



The Opponent’s mark The Applicant’s mark 

 
 
 

 
 

 
 

 

60. The Opponent submits that the dominant and distinctive element of both marks 

is the word “EFES”, with the remaining elements of both marks, namely 

“Turkiye”, “Turkish Cuisine” in the Applicant’s mark and “Restaurant” in its mark, 

being descriptive and therefore of little significance. It argues that “EFES” is 

presented in large, bold blue lettering and is the most visually striking 

component of the Applicant’s mark, whereas the additional wording appears in 

smaller text that blends into the border design. On a visual level, the Opponent 

submits that the marks are highly similar, with the descriptive wording doing 

little to distinguish them. Additionally, it submits that the Turkish “evil eye” 

device forming the dot of the letter “I” is so small that it is unlikely to be perceived 

as a separate element by consumers and will instead be viewed as decorative 

colouring. Aurally, the marks are also said to be highly similar because they 

share the word “EFES”, which will be pronounced identically, whilst consumers 

are unlikely to articulate the descriptive elements. Conceptually, the Opponent 

contends that the marks are identical. It submits that “EFES” does not convey 

a distinct concept or, alternatively, that if consumers understand it as a 

reference to the Turkish UNESCO World Heritage site of Ephesus, the concept 

conveyed by both marks remains the same, namely an allusive reference to a 

restaurant serving Turkish cuisine. 

 

61. The Applicant on the other hand submits that the marks are visually similar only 

to a low degree. It argues that they differ significantly in their overall appearance 

due to their distinct colour schemes, with the Opponent’s mark being presented 



in yellow and brown and the Applicant’s mark presented in gold, white and blue. 

The Applicant further relies on the differing wording, presentation and 

typefaces, as well as the inclusion of a “nazar boncuğu” (evil eye charm) in its 

mark. It contends that these stylistic differences are particularly important 

because the distinctive character of the Opponent’s mark resides primarily in 

its visual and figurative features, all of which differ from those of its mark. Next, 

the Applicant submits that the marks are aurally different and share only a low 

degree of similarity. It argues that its mark will be articulated as “Turkiye Efes 

Turkish Cuisine”, whereas the Opponent’s mark will be pronounced as “Efes 

Restaurant”. Although both marks contain the word “EFES”, the Applicant 

contends that this common element does not materially increase the level of 

aural similarity because it lacks distinctiveness. Finally, the Applicant submits 

that the marks share only a low degree of conceptual similarity. It argues that, 

whilst “Turkiye Efes” may broadly allude to the country Turkey in the minds of 

average consumers, the word “Turkiye” itself would be unfamiliar and 

distinctive. As this element is not present in the Opponent’s mark, which 

consists of a reference to “EFES”, it contends that the marks convey different 

conceptual impressions. 

 

Overall Impression 

 

62. The Opponent’s mark consists of the words “EFES RESTAURANT” where 

“EFES” is presented on top of the word “RESTAURANT” in a larger, minimally 

stylised, typeface. The words both appear in the colour yellow and presented 

on a brown background. Despite this limited stylisation, the dominant 

impression of the Opponent’s mark remains the word “EFES”, with the word 

“RESTAURANT” playing only a descriptive role. 

 

63. The Applicant’s mark consists of the word “EFES” displayed prominently in 

large, bold, uppercase blue lettering at the centre of the mark. Above it appears 

the word “Türkiye” in a smaller stylised gold script, with the dot above the letter 

“i” represented by a blue “nazar boncuğu” (Turkish evil eye) device. Beneath 

“EFES” are the words “Turkish Cuisine”, also presented in a smaller gold script 

font. The wording is surrounded by a decorative rectangular gold border. 



Notwithstanding the stylistic elements, it is my view that the word “EFES” is the 

most visually prominent component due to its size, colour and central position. 

The additional words “Türkiye” and “Turkish Cuisine” are considered to play a 

purely descriptive role within the mark and therefore do not contribute 

significantly to the overall impression. 

 

Visual Comparison 

 

 64. The only element that overlaps in the marks is the identical word “EFES” which 

appears in a prominent, central position in both marks. All of the other elements 

present in the marks differ. Bearing in mind the overall impression of the marks, 

I find there to be no more than a medium degree of visual similarity. 

 

Aural Comparison  

 

65. From an aural perspective, the marks share the word “EFES”, which would be 

pronounced identically in both marks. The Applicant's mark also includes the 

words “Türkiye” and “Turkish Cuisine”, whereas the Opponent's mark includes 

the word “Restaurant”. However, these words are all descriptive of the services 

and are therefore likely to attract less attention from consumers. As a result, it 

is my view that a large proportion of the average consumer may refer to the 

parties' establishments simply by the word “EFES”, omitting the descriptive 

wording altogether. Whilst I consider it unlikely that some consumers may 

articulate the marks in their entirety, this would result in points of difference. 

Taking all of the above into account, I consider the marks to be aurally similar 

to at least a medium degree, but identical where the descriptive elements are 

not articulated. 

 

Conceptual Comparison 

 

66. Conceptually, the word “EFES” may be perceived by a significant proportion of 

UK consumers as an invented word with no known meaning. In those 

circumstances, the word itself would convey no particular concept and therefore 

this part of the respective marks is considered conceptually neutral. However, 



I consider the word “Türkiye” in the Applicant’s mark likely to be understood as 

a reference to Turkey, particularly when viewed alongside the words “Turkish 

Cuisine”, which reinforce that geographical association. I do not agree with the 

Applicant’s submission that “Türkiye” will be perceived by consumers as an 

unfamiliar and distinctive word. As a result, the Applicant’s mark as a whole 

conveys the concept of a Turkish restaurant or restaurant services associated 

with Turkey. The Opponent’s mark, through the inclusion of the word 

“Restaurant”, also conveys the concept of restaurant services, albeit without 

any specific indication as to the type of cuisine offered. Accordingly, although 

the Applicant’s mark includes a geographical reference that is absent from the 

Opponent’s mark, the marks nevertheless share the broader concept of 

restaurant services. This gives rise to a low degree of conceptual similarity, 

albeit one stemming from an element that is entirely descriptive. 

 

67. However, a proportion of the relevant public may recognise “EFES” as a 

reference to Ephesus, the ancient city and UNESCO World Heritage Site in 

Turkey, although I do not consider this to represent a significant proportion of 

consumers. For those consumers, the word “EFES” will convey the same 

concept in both marks. Viewed alongside the references to restaurant services 

and Turkish cuisine contained within the respective signs, the marks would 

therefore share the broader concept of a Turkish restaurant, resulting in a high 

degree of conceptual similarity. 

  

Distinctive character of the earlier trade marks 

 

68. The distinctive character of a trade mark can be appraised only, first, by 

reference to the goods and services in respect of which registration is sought 

and, secondly, by reference to the way it is perceived by the relevant public – 

Rewe Zentral AG v OHIM (LITE) [2002] ETMR 91. In Lloyd Schuhfabrik, the 

CJEU stated that:  

 

“22. In determining the distinctive character of a mark and, accordingly, in 

assessing whether it is highly distinctive, the national court must make an 

overall assessment of the greater or lesser capacity of the mark to identify 



the goods or services for which it has been registered as coming from a 

particular undertaking, and thus to distinguish those goods or services from 

those of other undertakings (see, to that effect, judgment of 4 May 1999 in 

Joined Cases C-108/97 and C-109/97 Windsurfing Chiemsee v Huber and 

Attenberger [1999] ECR I-0000, paragraph 49).  

 

23. In making that assessment, account should be taken, in particular, of 

the inherent characteristics of the mark, including the fact that it does or 

does not contain an element descriptive of the goods or services for which 

it has been registered; the market share held by the mark; how intensive, 

geographically widespread and long-standing use of the mark has been; the 

amount invested by the undertaking in promoting the mark; the proportion 

of the relevant section of the public which, because of the mark, identifies 

the goods or services as originating from a particular undertaking; and 

statements from chambers of commerce and industry or other trade and 

professional associations (see Windsurfing Chiemsee, paragraph 51).” 

 

69. Registered trade marks possess varying degrees of inherent distinctive 

character, being lower where they are suggestive or allusive of a characteristic 

of the goods or services, to those with high inherent distinctive character, such 

as invented words which have no allusive qualities. The distinctiveness of a 

mark can be enhanced by virtue of the use that has been made of it. The 

Opponent has not made any specific submissions relating to enhanced 

distinctiveness; however, it states at paragraph 24 of its skeleton argument that: 

 

“In the premises, it is submitted that the Opponent has more than 

discharged the burden of showing genuine use of the Opponent’s Mark 

in relation to the relevant services in class 43 during the relevant period 

of December 2017 to December 2022. Further, such long-standing 

use of the Opponent’s Mark has resulted in it benefiting from 

enhanced distinctiveness.” (my emphasis)   

 



Therefore, I will firstly consider the inherent distinctiveness of the Opponent’s 

mark before assessing to what extent, if any, it benefits from enhanced 

distinctiveness. 

 

70. The Applicant submitted that the word “EFES” possesses a very low level of 

inherent distinctiveness. It argued that the restaurant sector is a crowded 

marketplace in which approximately 30–40 restaurants use “EFES” as part of 

their trading names, such that consumers are accustomed to encountering the 

term from multiple sources. This submission was supported by the Applicant’s 

witness statement where at paragraph 16 it lists a number of restaurants that 

include EFES in their names. The Applicant contended that this widespread 

third-party use, together with use of “EFES” by one of Europe’s largest brewing 

companies, has diminished the distinctive character of the word and rendered 

it generic. 

 

71. The Applicant further submitted that “EFES” has a descriptive, or at least 

allusive, meaning because it refers to a well-known tourist destination in Turkey. 

It argued that the term would therefore be perceived by consumers as evoking 

Turkey or Turkish culture and cuisine, rather than functioning as a badge of 

commercial origin. In those circumstances, the Applicant maintained that any 

distinctive character in the Opponent’s mark resides primarily in its stylised 

presentation, including its typeface and yellow-on-brown colour scheme, rather 

than in the word “EFES” itself. 

 

72. The Opponent submitted that the word “EFES” remains highly distinctive and 

has not become generic. It argued that the existence of a Turkish brewery using 

the name “EFES” does not diminish the mark’s distinctive character for the 

services at issue. The Opponent further contended that there is only very limited 

use of “EFES” by restaurants in the whole of the UK and that, if the term were 

truly generic or commonly descriptive, there would be evidence of much more 

widespread use within the restaurant and hospitality sectors. 

 

73. In relation to its meaning, the Opponent submitted that “EFES” is the Turkish 

name for “Ephesus”, the well-known archaeological site on Turkey’s Aegean 



coast. However, it maintained that this geographical association does not 

describe or designate any characteristic of the services in question. 

Consequently, the Opponent argued that “EFES” is not descriptive of the 

services and that its mark should be regarded as possessing a high degree of 

inherent distinctiveness. 

 

74. The Opponent’s mark consists of the words “EFES RESTAURANT” displayed 

in a stylised yellow font against a brown background. While I acknowledge the 

submissions that “EFES” is the Turkish name for the archaeological site of 

“Ephesus”, I do not consider that a significant proportion of the average 

consumer in the UK would be aware of that meaning. Rather, many consumers 

are likely to perceive “EFES” as an invented word with no discernible meaning. 

The word “RESTAURANT” is descriptive of the services at issue and therefore 

contributes nothing to the mark’s distinctive character. Similarly, the relatively 

minimal stylisation of the mark is unlikely to have a significant impact on the 

consumer’s perception of it. In these circumstances, where “EFES” is perceived 

as an invented term, I consider that the Opponent’s mark possesses a high 

degree of inherent distinctive character. 

 

75. However, there will also be a section of the relevant public who recognise 

“EFES” as a reference to the ancient city of “Ephesus”. For those consumers, 

the mark will be understood as referring to a historic geographical location in 

Turkey. Even so, that meaning does not directly describe the services in 

question or any of their characteristics. At most, it may evoke an association 

with Turkey and, by extension, the type of cuisine that may be offered by the 

Opponent’s establishment. Such an association is allusive rather than 

descriptive. Accordingly, where “EFES” is understood as a reference to 

“Ephesus”, I find that the mark nevertheless retains a medium degree of 

inherent distinctive character. 

 

76. The Applicant submitted that there are between 30 and 40 restaurants in the 

UK using “EFES” as part of their trading name and that this widespread use 

has reduced the distinctive character of the word. While I acknowledge that the 

Applicant has provided evidence of a number of restaurants incorporating 



“EFES” within their names, that evidence is directed primarily at demonstrating 

the existence of third-party use. It does not establish how the relevant consumer 

perceives the word “EFES”, nor does it demonstrate that consumers have been 

exposed to such use to an extent that the distinctive character of the earlier 

mark has been diluted. In particular, the Applicant has provided no evidence 

regarding the scale, duration, geographical reach, or commercial significance 

of the identified businesses, nor any evidence showing that consumers have 

become accustomed to distinguishing between multiple unrelated undertakings 

using the word “EFES”. In those circumstances, I am unable to conclude that 

the third-party use relied upon by the Applicant has diminished the distinctive 

character of the word “EFES” in the minds of the relevant public. 

 

77. I will now consider whether the Opponent’s evidence demonstrates that its sign 

benefits from an enhanced distinctive character. Above I have found the 

Opponent’s evidence sufficient to prove genuine use of its mark, however, 

whilst genuine use and enhanced distinctive character are interrelated, they are 

two distinct concepts. Whilst I found the Opponent’s evidence sufficient to show 

genuine use, I remind myself that the bar for proving enhanced distinctiveness 

is considerably higher. This is because it requires a level of knowledge of the 

mark amongst average consumers leading to the mark having a greater 

capacity to identify the goods/services as coming from a particular undertaking, 

not simply that there has been an attempt to create or maintain a market for 

goods under the mark. Again, as stated previously, the Opponent’s evidence is 

lacking in a number of areas, inter alia, no indication of the market share and 

no information relating to advertising expenditure. Consequently, I am not 

persuaded that the Opponent has sufficiently demonstrated how strongly its 

mark is associated with the services to support a conclusion that its inherent 

distinctiveness has been enhanced through use. 

 

Likelihood of confusion 

 

78. Confusion can be direct or indirect. Direct confusion involves the average 

consumer mistaking one mark for the other, while indirect confusion is where 

the average consumer realises the marks are not the same but puts the 



similarity that exists between the marks and the goods and services down to 

the responsible undertakings being the same or related.  

 

79. There is no scientific formula to apply in determining whether there is a 

likelihood of confusion; rather, it is a global assessment where a number of 

factors need to be borne in mind. The factors are interdependent, and, for 

instance, a lesser degree of similarity between the respective trade marks may 

be offset by a greater degree of similarity between the respective goods and 

services and vice versa. It is necessary for me to keep in mind the distinctive 

character of the earlier mark, the average consumer for the goods and services, 

and the nature of the purchasing process. In doing so, I must be alive to the 

fact that the average consumer rarely has the opportunity to make direct 

comparisons between trade marks and must instead rely upon the imperfect 

picture of them that he has retained in his mind.  

 

80. Throughout the course of this decision, I have determined that:  

 

• The services are identical. 

 

• The average consumer of the respective services will be the general 

public. The purchasing process is mainly visual but aural considerations 

may play a part. The level of attention paid during the purchasing 

process is medium. 

 
• The marks at issue are visually similar to no more than a medium 

degree, are aurally similar to at least a medium degree (or identical 

where the descriptive elements are not articulated), and conceptually 

similar to between a low and high degree depending on how the 

consumer perceives the word “EFES”. 

 

• The level of inherent distinctive character of the Opponent’s mark is 

considered high for those consumers who perceive “EFES” as an 

invented word, and medium where they understand it as the name of a 

historical place. 



 
81. The Opponent’s mark consists of the words “EFES RESTAURANT” presented 

in a stylised yellow font on a brown background. The Applicant’s mark consists 

of the word “EFES” displayed prominently in large blue lettering, together with 

the words “Türkiye” and “Turkish Cuisine”, and a decorative border device. 

While there are some visual differences between the marks, the word “EFES” 

is the most prominent element in each sign. In the Applicant’s mark, “EFES” 

dominates due to its size and central position, whereas the words “Türkiye” and 

“Turkish Cuisine” are significantly smaller and are likely to be perceived as 

descriptive or allusive of the origin and type of cuisine offered. Similarly, in the 

Opponent’s mark, the word “RESTAURANT” is purely descriptive of the 

services and contributes little to the mark’s distinctive character. 

 

82. Consequently, the word “EFES” constitutes the distinctive element of both 

marks. As indicated in Kurt Geiger v A-List Corporate Limited BL O-075-13, the 

likelihood of confusion is increased where the shared element is the component 

that carries the distinctive character of the signs. Although the marks differ in 

their colour schemes, stylisation and additional descriptive wording, those 

differences do not, in my view, substantially alter the overall impression created 

by the competing marks. The average consumer is likely to attach greater 

importance to the distinctive word “EFES”, which is the common element 

between the marks, than to the descriptive wording or decorative features 

accompanying it. 

 

83. Taking into account the not insignificant level of visual similarity arising from the 

identical word “EFES”, the, at least medium, if not identical, level of aural 

similarity resulting from the common distinctive element, and the conceptual 

similarity, I consider the overall differences between the signs insufficient to 

avoid confusion.  

 

84. Bearing in mind the principle of imperfect recollection, consumers are unlikely 

to remember the precise decorative features, colours or accompanying 

descriptive wording of the respective marks. Rather, they are likely to retain and 

recall the distinctive word “EFES”. In circumstances where the relevant 



consumer encounters the Applicant’s mark after previously seeing the 

Opponent’s mark, or vice versa, there is a real likelihood that the consumer will 

misremember the precise presentation of the sign and assume that the services 

originate from the same undertaking. Accordingly, I find that a significant 

proportion of average consumers would mistake one mark for the other and, 

therefore, I conclude that there is a likelihood of direct confusion. 

 

85. However, if I am wrong in my assessment I will also consider the likelihood of 

indirect confusion occurring. In L.A. Sugar Limited v By Back Beat Inc, Case BL 

O/375/10, Mr Iain Purvis QC, (as he then was) sitting as the Appointed Person, 

explained that: 

 

“16. Although direct confusion and indirect confusion both involve 

mistakes on the part of the consumer, it is important to remember that 

these mistakes are very different in nature. Direct confusion involves no 

process of reasoning – it is a simple matter of mistaking one mark for 

another. Indirect confusion, on the other hand, only arises where the 

consumer has actually recognized that the later mark is different from 

the earlier mark. It therefore requires a mental process of some kind on 

the part of the consumer when he or she sees the later mark, which may 

be conscious or subconscious but, analysed in formal terms, is 

something along the following lines: “The later mark is different from the 

earlier mark, but also has something in common with it. Taking account 

of the common element in the context of the later mark as a whole, I 

conclude that it is another brand of the owner of the earlier mark.”  

 

17. Instances where one may expect the average consumer to reach 

such a conclusion tend to fall into one or more of three categories: 

  

(a) where the common element is so strikingly distinctive (either 

inherently or through use) that the average consumer would assume that 

no-one else but the brand owner would be using it in a trade mark at all. 

This may apply even where the other elements of the later mark are quite 



distinctive in their own right (“26 RED TESCO” would no doubt be such 

a case).  

 

(b) where the later mark simply adds a non-distinctive element to the 

earlier mark, of the kind which one would expect to find in a sub-brand 

or brand extension (terms such as “LITE”, “EXPRESS”, “WORLDWIDE”, 

“MINI” etc.).  

 

(c) where the earlier mark comprises a number of elements, and a 

change of one element appears entirely logical and consistent with a 

brand extension (“FAT FACE” to “BRAT FACE” for example).” 

 

86. These three categories are not exhaustive; rather, they were intended to be 

illustrative of the general approach, as has been confirmed by the Court of 

Appeal in Liverpool Gin Distillery Ltd & Ors v Sazerac Brands, LLC & Ors. 4 I 

recognise that a finding of indirect confusion should not be made merely 

because the competing marks share a common element. In this connection, it 

is not sufficient that a mark merely calls to mind another mark: this is mere 

association not indirect confusion. 

 

87. Whilst I accept that the categories identified by Mr Iain Purvis Q.C. (as he then 

was) are not exhaustive, I nevertheless consider them to provide a useful and 

accurate illustration of the circumstances in which findings of indirect confusion 

will commonly arise. The marks at issue share the common element “EFES”, 

which I have found to be inherently distinctive to a high degree. However, even 

if the Opponent’s mark were to be understood as having a known meaning, this 

meaning is merely allusive in relation to the services concerned and therefore 

the shared word would not be considered as coincidental use but would instead 

point to the same origin. Further it is my view that the Applicant’s mark may be 

seen as a sub-brand dedicated to “Turkish Cuisine” and the stylisation (be that 

the font or device elements) will be seen simply as alternative stylisations used 

by the same undertaking. I therefore find a likelihood of indirect confusion. 

 
4 Liverpool Gin Distillery Ltd & Ors v Sazerac Brands, LLC & Ors [2021] EWCA Civ 1207 



 

Conclusion  

 

88. The opposition under Section 5(2)(b) of the Act has succeeded. Subject to any 

successful appeal, the application will be refused. 

 

Costs 

89. As the Opponent has been successful, it is entitled to a contribution towards its 

costs, based upon the scale published in Tribunal Practice Notice (“TPN”) 

1/2023. 5  In the circumstances, I award the Opponent the sum of £2850. The 

sum is calculated as follows: 

 

Official Fee       £100 

 

Preparing the notice of opposition and 

  considering the counterstatement   £250  

 

  Preparing evidence and considering and  

commenting on the other side’s evidence £600 

 

Preparing for and attending a hearing  £1900 

 

  Total       £2850 

 

90. I therefore order Serkan Aydin to pay Ibrahim Uzun the sum of £2850. This 

sum is to be paid within 21 days of the expiry of the appeal period or, if there is 

an appeal, within 21 days of the conclusion of the appeal proceedings. 

 

 

 

 

 
5 As the proceedings were commenced after 01 February 2023 



Dated this 28th day of July 2026 

 

 

 

Oliver Rose’Meyer 

For the Registrar 
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